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- The MAILING DATE of this communication appears on the cover sheet with the correspondence address - 
Period for Reply 

A SHORTENED STATUTORY PERIOD FOR REPLY IS SET TO EXPIRE 3 MONTH(S) OR THIRTY (30) DAYS, 

WHICHEVER IS LONGER. FROM THE MAILING DATE OF THIS COMMUNICATION. 

- Extensions of time may be available under the provisions of 37 CFR 1 .136(a). In no event, however, may a reply be timely filed 
after SIX (6) MONTHS from the mailing date of this communication. 

- If NO period for reply is specified above, the maximum statutory period will apply and will expire SIX (6) MONTHS from the mailing date of this communication. 

- Failure to reply within the set or extended period for reply will, by statute, cause the application to become ABANDONED (35 U.S.C. § 1 33). 
Any reply received by the Office later than three months after the mailing date of this communication, even if timely filed, may reduce any 
earned patent term adjustment. See 37 CFR l .704(b). 

Status 

1)^ Responsive to communication(s) filed on 08/22/05 . 
2a)K This action is FINAL. 2b)n This action Is non-final. 

3) 0 Since this application is in condition for allowance except for formal matters, prosecution as to the merits is 

closed in accordance with the practice under Ex parte Quayle, 1935 CD. 11, 453 O.G. 213. 

Disposition of Claims 

4) 13 Claim(s) 1,3-9 and 11 is/are pending in the application. 

4a) Of the above claim(s) is/are withdrawn from consideration. 

5) n Claim(s) is/are allowed. 

6) IEI Claim(s) 1.3-9 and 11 is/are rejected. 
?)□ Claim(s) is/are objected to. 

8) n Claim(s) are subject to restriction and/or election requirement. 

Application Papers 

9) n The specification Is objected to by the Examiner. 

10) 0 The drawing(s) filed on is/are: a)[3 accepted or b)n objected to by the Examiner. 

Applicant may not request that any objection to the drawing(s) be held in abeyance. See 37 CFR 1 .85(a). 
Replacement drawing sheet(s) including the correction is required if the drawing(s) is objected to. See 37 CFR 1.121(d). 

1 1) D The oath or declaration is objected to by the Examiner. Note the attached Office Action or form PTO-152. 

Priority under 35 U.S.C. § 119 

12) n Acknowledgment is made of a claim for foreign priority under 35 U.S.C. § 1 19(a)-(d) or (f). 
a)n All b)n Some * 0)0 None of: 

1 .□ Certified copies of the priority documents have been received. 

2.n Certified copies of the priority documents have been received in Application No. . 



3.n Copies of the certified copies of the priority documents have been received in this National Stage 
application from the International Bureau (PCT Rule 17.2(a)). 
* See the attached detailed Office action for a list of the certified copies not received. 



Attach ment(s) 

1) O Notice of References Cited (PTO-892) 4) □ Interview Summary (PTO-413) 

2) □ Notice of Draftsperson's Patent Drawing Review {PTO-948) Paper No(s)/Mail Date. . 

3) □ Information Disclosure Statemenl(s) (PTO-1449 or PtO/SB/08) 5) □ Notice of Informal Patent Application (PTO-152) 

Paper No(s)/Mail Date . 6) □ Other: . 
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Office Action Summary 



Part of Paper No./Mail Date 20051014 



Application/Control Number: 10/684,954 
Art Unit: 3673 



Page 2 



DETAILED ACTION 

The text of those sections of Title 35, U.S. Code not included in this action can be found 
in a prior Office action. 

Claim Rejections - 35 USC §102 
Claims 1, 4, 5, 8, 9, and 1 1 are rejected under 35 U.S.C. 102(b) as being anticipated by 
the newspaper article by Jeff Klinkenberg of the St. Petersburg Times on November 10, 2003 (an 
online version can be read at : 

http://v^ww.sptimes.com/2003/l l/10/Floridian/Real_Florida_Monster.shtml). This newspaper 
article details the existence of a garage structure located in Spring Hill, Florida which has an 
exterior shape of a brontosaurus. The garage as shown and described is a free standing three 
dimensional structure built in 1964 that includes an attached office located in the chest region of 
the attached dinosaur shape. As shown in the second and third photograph of the article, the 
office includes a conventional pivoted door that allows access to the interior of the building. 
Notice that the caption for the third photograph states that the eyes of the dinosaur used to light 
up. Notice also that the office and garage bays include interior lighting. The examiner submits 
that it is entirely possible for a child to enter the office of the structure and take a nap. 

Claim Rejections - 35 USC §103 

Claims 1, 3 to 9, and 1 1 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Berman (US 6,722,084) in view of Yercha et al (US 5,345,961). Berman et al show an inflatable 
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play tent 10 that can assume a fanciful shape, such as a house 100 as shown in Figure 2, or "any 
structural design suitable for use as an inflatable structure (column 2, lines 39 to 40). The tent 
includes an inflatable base 20, a plurality of inflatable walls 30 , and a foot operated pump 300 to 
inflate the device. A pivoted doorway 70 can be provided in one of the walls of the tent. As 
shown in Figure2, the doorway 170 is formed as a pivoted flap in a wall 130 of the tent. A soimd 
generating means 200 can be attached to the tent (column 4, lines 16 to 42). Note that other 
means for sensory stimulation can be attached to the tent (column 4, lines 40 to 42) which 
include sight. The shape and motif of the tent structure can obviously be varied from that of only 
a camping style tent and/or house as shown. See column 2, lines 40 to 45 and column 3, line 65 
for suggestions that the overall shape and images used upon the . tent can be varied from that of a 
house or enclosed structure. Yercha teaches that it is well known in the art to produce a play 
enclosure for a child that takes the form of an animal, such as that of a dinosaur. It would have 
been obvious to one of ordinary skill in the art to have used an animal type of decorative image 
or motif upon the Berman tent as taught by Yercha. The motivation would have been to create a 
play enclosure that has a decorative effect which is pleasing and/or attractive to a child. 

Response to Arguments 

The applicant has argued that the newspaper article cited in the rejection is not a proper 
102(b) reference, based upon the effective publication date of the article. This argument is 
unpersuasive because the rejection is based upon the public use provision of 102(b). The 
applicant has also addressed the issue of public use, asserting that based upon the date of 
publication and the lack of corroborating evidence regarding the contents of the newspaper 
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article that there is no clear and convincing evidence of public use more than one prior to the 
filing of the application. The examiner is unconvinced by this reasoning since the applicant has 
not shovra why the reporter and subject of the newspaper article would misrepresent the dates 
mentioned in the story. There are also corroborating facts mentioned in the story that support the 
mentioned dates, such as the use of the dinosaur shape combined with the now defunct Sinclair 
Refining company. In addition, the examiner takes notice that he has personally seen the garage 
mentioned in the story, while visiting relatives that live in the Spring Hill, FL area. These visits 
go back some ten years or so, in fact it was during the last visit just preceding the previous Office 
Action that the examiner realized that the garage mentioned in the article is of relevance to this 
application. The applicant has also improperly listed claims as being rejected in the § 102(b) 
which in fact were not rejected. The argument concerning claims 3, 6, and 7 is irrelevant for this 
reason. The issue of claim 4 was already addressed in the rejection itself, he^ice no comments 
are necessary. 

In response to applicant's argument that there is no suggestion to combine the references, 
the examiner recognizes that obviousness can only be established by combining or modifying the 
teachings of the prior art to produce the claimed invention where there is some teaching, 
suggestion, or motivation to do so found either in the references themselves or in the knowledge 
generally available to one of ordinary skill in the art. See In re Fine, 837 F.2d 1071, 5 
USPQ2d 1596 (Fed. Cir. 1988)and In re Jones, 958 F.2d 347, 21 USPQ2d 1941 (Fed. Cir. 1992). 
In this case, Berman already explicitly suggests that other shapes and/or images could be used to 
practice his invention. See, for example, column 2 lines 32 to 36 wherein Berman states that the 
term "tent" as used in the specification is not meant to be limited only to a camping style tent. 
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and that any structural design suitable as an inflatable enclosure could be used. Yercha, as 
previously noted, teaches that a play enclosure can take the form of a fanciful animal shape such 
as a dinosaur. The motivation therefore comes directly from the primary reference, with the 
secondary reference teaching the use of a particular shape that could be used to form a play 
enclosure. The applicant's claim that there would not be a reasonable expectation of success is 
unpersuasive, since the design of an inflatable enclosure is a relatively simple matter. The 
skilled artisan would be able to produce an inflatable enclosure that is properly balanced through 
routine experimentation and/or engineering skill. The assertion that the combination would not 
show all the claimed subject matter is also impersuasive. The Berman enclosure is already free 
standing, and can be considered as being formed from a padded fabric due to its inflatable nature. 
The subject matter of claims 3 and 4 are at best simple design features dependent upon the nature 
of the fanciful animal shape being used. The applicant has not demonstrated or even asserted 
any criticality is associated with these features, therefore it is felt that these features are within 
the ordinary level of skill in the art. 

Conclusion 

THIS ACTION IS MADE FINAL. Applicant is reminded of the extension of time 
policy as set forth in 37 CFR 1 . 1 36(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within TWO 
MONTHS of the mailing date of this final action and the advisory action is not mailed until after 
the end of the THREE-MONTH shortened statutory period, then the shortened statutory period 



Application/Control Number: 10/684,954 



Page 6 



Art Unit: 3673 

will expire on the date the advisory action is mailed, and any extension fee pursuant to 37 
CFR 1.136(a) will be calculated from the mailing date of the advisory action. In no event, 
however, will the statutory period for reply expire later than SIX MONTHS from the mailing 
date of this final action. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Michael Trettel whose telephone nxmiber is (571) 272-7052. The 
examiner can normally be reached on Monday, Tuesday, Thursday, or Friday from 7.30 am to 
5.00 pm. 

If attempts to reach the examiner by telephone are unsuccessftil, the examiner's 
supervisor, Heather Shackelford, can be reached on (571) 272-7052. The fax phone number for 
the organization where this application or proceeding is assigned is (703) 872-9306. 

Any inquiry of a general nature or relating to the status of this application or proceeding 
should be directed to the receptionist whose telephone number is 703-308-1 113. 




^^^^^ 

Michael Trettel 
Primary Examiner 
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